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OPINION

This matter comes before the Court on the motion of
Defendant Jesus J. Palmeroni for spoliation sanctions,
specifically seeking that (1) Plaintiff NVE, Inc. ("NVE")
be excluded from offering evidence relating to the Smart
World claims dated prior to 2005; (2) the jury may draw
an adverse inference from NVE's non-production or de-
struction of evidence '; (3) NVE provide Mr. Palmeroni
with a full accounting of the destroyed and preserved
documents and any relevant litigation hold letters; (4)
NVE pay monetary sanctions in an unspecified amount;
and (5) NVE pay Mr. Palmeroni's costs and attorneys'
fees related to the filing of the instant motion. (Docket
Entry No. 180, the "Motion"). The Court has considered
the parties' submissions and the arguments and testimony
elicited at the May 26, 2011 hearing. For the reasons set
forth herein, Mr. Palmeroni's motion for sanctions is
hereby GRANTED IN PART and DENIED IN PART.

1 Specifically, Mr. Palmeroni seeks the adverse
inference related to the following documents: (1)
the MACS accounting and financial [*3] system;
(2) NVE's Smart World file from 2000 to 2004;
(3) all intra office emails; (4) all emails between
NVE and its brokers, distributors and customers;
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(4) all correspondence between NVE and its bro-
kers, distributors and customers; (5) all destroyed
sales data relevant to determine Mr. Palmeroni's
commissions in 2000, 2001, 2002 and 2005; (6)
missing personnel files; (7) all customer records;
and (8) commission and brokerage files relating
to NVE brokers Wayne Dail, Harold Miller and
Kris Sujack.

I. BACKGROUND

A. The Complaint

NVE manufactures, distributes and sells nutritional
supplements. Docket Entry No. 199, First Amended
Complaint dated May 18, 2011 ("Am. Complaint") at
7. NVE partners with brokers and distributors who sell
NVE's products in exchange for commissions from NVE.
Id. at 9§ 39. NVE employed Mr. Palmeroni first as a
salesman and then later as the Vice President of Sales
from 1999 to 2006. Id. at § 37. During that time, NVE
alleges that Mr. Palmeroni entered into secret arrange-
ments with certain brokers who purchased NVE products
for payments in exchange for assignment or manipula-
tion of NVE accounts. /d. at § 40. In addition to the kick-
back scheme, NVE alleges that [*4] Mr. Palmeroni and
a fellow NVE employee, Vincent Rosarbo, formed an
entity called Smart World, Inc. ("SW US"). Id. at q 16.
NVE already maintained a relationship with a European
distributor located in the Netherlands, also called Smart
World ("SW Netherlands"). Id. NVE contends that Mr.
Palmeroni used SW US to purchase NVE products at a
lower international sales price without ever intending to
export them and resold the products in the United States,
thereby undercutting NVE's sales. /d.

B. The Motion

On February 15, 2011, Mr. Palmeroni filed the Mo-
tion for NVE's alleged spoliation of evidence. Mr.
Palmeroni seeks sanctions against NVE for failing to
provide discovery because of NVE's alleged destruction
of documents relevant to this litigation. In addition, Mr.
Palmeroni also notes that NVE did not inform him of the
destruction of any documents until November 2010 when
NVE's counsel referenced the unavailability of the
documents in a letter. See Docket Entry No. 180, Brief in
Support of Motion to Sanction NVE for Spoliation of
Evidence ("Moving Brief") at 2. Mr. Palmeroni contends
that NVE was on notice of the claims in this litigation no
later than January 2006 (when NVE terminated [*5] Mr.
Palmeroni) and therefore should have ensured that all
relevant documents were safeguarded and produced.
Moving Brief at 5 - 7. At minimum, Mr. Palmeroni ar-
gues that NVE was on notice to preserve documents re-
lating to Mr. Palmeroni, customer and brokers Mr.

Palmeroni interacted with, persons identified in the Rule
26 disclosures and other sales personnel. /d. at 9.

Mr. Palmeroni's Motion blends missing documents
(see footnote one) and sources it alleges that NVE de-
stroyed. The sources at issue are the MACS accounting
system, a storage room containing documents from the
1980s to 2004, Mr. Palmeroni's NVE issued laptop, the
email server containing emails prior to 2004 and Mr.
Palmeroni, Mr. Rosarbo and Mr. Palmeroni's assistants'
email accounts (the "Email Accounts"). The Court will
address the documents and sources below.

C. Documents at Issue

As an initial matter, the Court notes that Mr.
Palmeroni listed a number of categories of documents
that he alleges are either missing and/or NVE destroyed.
Many of these categories overlap and are only vaguely
described in Mr. Palmeroni's submissions. During oral
argument, the Court discovered that many categories of
documents are not ripe for [*6] a sanctions motion but
instead should be dealt with through a motion to compel.
Specifically, the Court believes that many of the so-
called missing documents were not destroyed, but in-
stead never existed in NVE's files. For example, Mr.
Palmeroni took issue with the documents produced from
his personnel file, however, the Court is convinced that
NVE produced what it maintained in the regular course
of business. Merely because a party is displeased with
the documents produced does not mean that spoliation
sanctions are warranted.

Due to the confusion surrounding whether the miss-
ing documents have been destroyed or in fact never ex-
isted, the Court will instead address the request for sanc-
tions relating to the sources of documents that NVE al-
legedly destroyed: (1) the MACS computer system con-
taining accounting and financial data prior to 2005; (2)
the paper files destroyed by NVE's receptionist in 2009
as directed by NVE's Chief Financial Officer, Erling
Jensen; (3) the Email Accounts; (4) Mr. Palmeroni's hard
drive in his NVE issued laptop; and (5) the email server
containing emails prior to 2004. For the remaining cate-
gories of documents that Mr. Palmeroni claims NVE has
not produced, [*7] Mr. Palmeroni is directed to file a
motion to compel within thirty days of the issuance of
this opinion. After resolving the motion to compel, the
Court will then consider whether any documents found
to be missing may be the subject of another spoliation
motion.

i. MACS System

Prior to November 1, 2005, NVE utilized the MACS
System, at minimum, as an invoicing system. Beyond
data entry and invoices, the parties cannot agree on a
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description of the records maintained in the MACS sys-
tem. NVE states that the MACs system contained billing,
shipping and customer information from mail orders and
did not contain accounting or financial documents. Tran-
script dated May 26, 2011 ("Transcript") at 20:4 to 12,
38:18 to 39:16, 41:8 to 11. Mr. Palmeroni believes that
the MACS system maintained other records, including
notes made by sales people and evidence of cash sales to
support his counterclaim. Transcript at 89:9 to 19. On
November 1, 2005, NVE upgraded to a system called
MAS200, which tracks orders, invoices, accounting, fi-
nancial and General Ledger data. By early 2006, after
Mr. Palmeroni's termination date, NVE completed the
transition thereby rendering the MACS system outdated.
Docket Entry [*8] No. 186, Opposition to Motion for
Sanctions ("NVE Opp.") at 3. While NVE still possesses
the MACS system, it claims the data on it is inaccessible.
1d.

ii. Storage Room Documents

NVE claims that, in 2009, it disposed of documents
dating from the 1980s to 2004 in the ordinary course of
business (the "Storage Room Documents"). NVE Opp. at
5. These documents included accounts payable, accounts
receivable, time cards, purchase orders, commission
statements, catalogs, correspondence files, marketing and
promotional literature and other materials. NVE does not
have a written document retention policy but alleges that
Mr. Jensen confirmed that these documents did not relate
to the litigation with Mr. Palmeroni. /d. NVE also claims
that in 2009 it was not aware of the Smart World claims
so it did not insure that documents related to Smart
World were set aside. Id. at 6. In fact, in 2006, NVE
claims that it only needed to search for documents re-
lated to the kickback scheme between Palmeroni and
Defendants Ronald Sumicek and Sunbelt Marketing.

Through Mr. Jensen's testimony, the Court deter-
mined that he ordered a receptionist to shred documents
dated from the 1980s to 2004 to "clean up" the NVE
[*9] offices. Transcript at 121:16 to 24, 137: 2to 7. NVE
concedes that Mr. Jensen did not oversee the actual
shredding and that he did not ask outside counsel to re-
view the documents prior to his decision to shred them.
Id. at 122:4 to0 123: 7.

iii. Email server, Email Accounts and Palmeroni Lap-
top

In NVE's opposition to this motion, NVE first noti-
fied Mr. Palmeroni that the hard drive on his NVE lap-
top, in NVE's possession, had been deleted. NVE also
notified Mr. Palmeroni that his, Mr. Rosarbo and Mr.
Palmeroni's assistants's email accounts had been deleted
from NVE's email server. NVE Opp. at 12. NVE states
that it is in possession of the hard drive and server but

does not state who erased the hard drive or accounts on
the server. Thereafter, at oral argument, NVE informed
the Court that not only were the four email accounts de-
leted, but that NVE does not have access to any emails
prior to 2004. Transcript at 37:9 to 11; 103:2 to 13.

Sometime prior to Mr. Palmeroni's termination,
NVE upgraded its email server. Transcript at 103:2 to 13.
The current system administrator, Jerry Yang, believed
that all of the emails from the old server had been trans-
ferred to the current server. Transcript [*10] at 37:9 to
15; 103:9 to 13. During discovery, however, Mr. Yang
discovered that he did not have access to any emails
prior to 2004. When this happened, Mr. Yang attempted
to power up the old email server, but was unsuccessful.
Transcript at 70:13 to 21, 103: 2 to 24. To date, NVE has
been unable to access any of the emails on the old server.

As for the email accounts, NVE did not know who
deleted the Email Accounts or when it happened. Decla-
ration of Philip Yang at 4 9 to 14. NVE has been unable
to produce any emails, however, at oral argument, NVE's
counsel stated that it had recovered some of Mr.
Palmeroni's emails and would be producing them. Tran-
script at 35:34 to 36:2.

Finally, at oral argument, NVE also represented that
it hired a forensic computer expert who was able to re-
cover the information deleted off of Mr. Palmeroni's
NVE laptop. /d. NVE also represented that it was under-
going a privilege review of the documents and that it will
produce the documents upon completion.

I1. DISCUSSION

The Motion, like the facts set forth in Judge
Scheindlin's recent opinion, Pension Committee of the
Univ. Of Montreal Pension Plan v. Banc of Am. Sec.,
LLC, 685 F. Supp. 2d 456, 463 (S.D.N.Y. 2010), [*11]
does not involve a litigant purposefully destroying evi-
dence. Instead, the Court is faced with NVE's failure to
institute the required litigation holds and counsel's failure
to properly oversee the discovery process. Resulting
from this failure, NVE has been unable to clearly articu-
late the steps taken to preserve, search and produce the
requested discovery. As a result, Mr. Palmeroni is preju-
diced in his efforts to both defend the claims against him
and prosecute his counterclaims.

Spoliation of evidence is defined as "the destruction
or significant alteration of evidence, or the failure to pre-
serve property for another's use as evidence in pending or
reasonably foreseeable litigation." Mosaid Techs., Inc. v.
Samsung Elecs. Co., Ltd., 348 F. Supp. 2d 332, 335
(D.N.J. 2004) (internal citation omitted). When spolia-
tion occurs, courts may impose sanctions on the offend-
ing party because a litigant is "under a duty to preserve
what it knows, or reasonably should know, will likely be
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requested in reasonably foreseeable litigation." Scott v.
IBM Corp., 196 F.R.D. 233, 249 (D.N.J. 2000). The
range of potential spoliation sanctions includes dismissal
of the action, exclusion of evidence, an instruction [*12]
to the finder of fact allowing for an adverse inference,
attorney's fees, and costs. Mosaid, 348 F. Supp. 2d at
335. This Court has authority to impose such sanctions
pursuant to the Federal Rules of Civil Procedure and this
Court's inherent authority. Scott, 196 F.R.D. at 247-48.
The imposition of sanctions is "appropriate when there is
evidence that a party's spoliation of evidence threatens
the integrity of this Court." Mosaid, 348 F. Supp. 2d at
335.

First, the Court will consider NVE's culpability.
Next, the Court will determine whether NVE violated the
duty to preserve. If so, the Court will then determine
which spoliation sanction is appropriate.

A. Culpability

As the first step in the analysis, the Court will con-
sider whether NVE's conduct was negligent, grossly neg-
ligent or willful. Courts have defined negligence as
"conduct which falls below the standard established by
law for the protection of others against risk of harm."
Pension Committee, 685 F. Supp. 2d at 464 (internal
citations omitted). In the discovery context, the court
must look to prior judicial decisions and its own experi-
ences to determine whether a party has met its obliga-
tions. Id. Gross negligence goes beyond [*13] negli-
gence, by degree and "has been described as a failure to
exercise even the care which a careless person would
use." Id. Finally, to be willful, a party must intentionally
act "in disregard of a known or obvious risk that was so
great as to make it highly probably that harm would fol-
low, and which thus is usually accompanied by a con-
cious indifference to the consequences." /d.

Here, the Court finds that NVE acted with gross
negligence in both failure to preserve evidence and col-
lection and review. As to preservation, NVE's counsel
failed to institute a litigation hold. See Pension Commit-
tee, 685 F. Supp. 2d at 465 ("failure to issue a written
litigation hold constitutes gross negligence..."); Tran-
script at 31:25 to 32:9. While Mr. Jensen testified that he
might remember that prior counsel sent an email around
telling NVE staff not to destroy documents, this Court
has no proof of the content of this communication nor
can the Court be convinced that Mr. Jensen's memory is
correct. Moreover, NVE's counsel, Pashman Stein, hired
in or around May 2006, admits that it failed to issue a
written litigation hold. /d.

As to collection and review, NVE's Chief Financial
Officer, Mr. Jensen, who [*14] is not a licensed attor-
ney, has been responsible for not only gathering the

documents to produce in discovery but making relevance
calls without the assistance of counsel. /d. at 128:5 to
131:2. The Court was extremely surprised to learn that
Mr. Jensen has received no assistance from counsel, nor
has any counsel from Pashman Stein visited NVE over
the five years this litigation has been pending to review
any documents. /d. at 146:14 to 148:12. The Court can-
not fathom how NVE can be confident that it has pro-
duced all relevant information and that no relevant in-
formation has been destroyed when there has not been a
single attorney reviewing the documents to confirm this
fact is true. As such, the Court finds that NVE was
grossly negligent in both its preservation, review and
collection efforts.

B. Duty to Preserve

In order to ascertain whether spoliation sanctions are
appropriate, it must next be determined whether NVE's
duty to preserve evidence had been triggered at the time
of the destruction of materials. Kounelis v. Sherrer, 529
F. Supp. 2d 503, 518 (D.N.J. 2008). A duty to preserve is
an "affirmative obligation," which arises "when the party
in possession of the evidence knows that [*15] litigation
by the party seeking the evidence is pending or probable
and the party in possession of the evidence can foresee
the harm or prejudice that would be caused to the party
seeking the evidence if the evidence were to be dis-
carded." Kounelis, 529 F. Supp. 2d at 518. "While a liti-
gant is under no duty to keep or retain every document in
its possession, even in advance of litigation, it is under a
duty to preserve what it knows, or reasonably should
know, will likely be requested in reasonably foreseeable
litigation." Scott, 196 F.R.D. at 249.

In this case, NVE's duty to preserve arose, at the lat-
est, in January 2006, when NVE terminated Mr.
Palmeroni's employment. See Mosaid, 348 F. Supp. 2d at
336. At that time, the parties agree that litigation was
imminent, but disagree as to the scope of NVE's duty.
NVE Opp. at 6. The Court finds that, as of January 2006,
NVE had a duty to preserve evidence related to Mr.
Palmeroni's employment and subsequent termination.
The Court also finds that NVE failed to adequately pre-
serve the MACS system, the storage room documents
and the Email Accounts, all of which were destroyed
after Mr. Palmeroni's termination in January 2006. The
Court does [*16] not find that NVE had a duty to pre-
serve the email server because the conversion occurred
prior to January 2006. The Court also finds that because
NVE's forensic expert was able to recover the data on
Mr. Palmeroni's laptop, NVE has cured any violation of
its duty to preserve this evidence.

Having determined that NVE violated its duty to
preserve evidence relating to the MACS system, the stor-
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age room documents, and the Email Accounts, the Court
now turns to selecting an appropriate sanction.

C. Sanctions

Once the Court determines that there is a duty to
preserve, the Court can consider the following types of
sanctions: (1) dismissal of a claim or granting summary
judgment in favor of a prejudiced party; (2) suppression
of evidence; (3) an adverse inference; (4) fines; and (5)
attorneys' fees and costs. Mosaid, 348 F. Supp. 2d at 335.
The key considerations in determining the proper sanc-
tion are: "(1) the degree of fault of the party who altered
or destroyed the evidence; (2) the degree of prejudice
suffered by the opposing party; and (3) whether there is a
lesser sanction that will avoid substantial unfairness to
the opposing party. . . ." Schmid v. Milwaukee Elec. Tool
Corp., 13 F.3d 76, 79 (3d Cir. 1994). [*17] Here, Mr.
Palmeroni is seeking (1) exclusion of evidence relating
to the Smart World claims dated prior to 2005; (2) an
adverse inference from NVE's non-production or de-
struction of evidence * (3) a full accounting of the de-
stroyed and preserved documents and any relevant litiga-
tion hold letters; and (4) monetary sanctions, including
costs and attorneys' fees related to the filing of the instant
motion. NVE has already stated that it cannot provide
either a full accounting of the destroyed documents or
any litigation hold letters so the Court need not consider
that request but will take the fact into account in the be-
low analysis.

2 Specifically, Mr. Palmeroni seeks the adverse
inference related to the following documents: (1)
the MACS accounting and financial system; (2)
NVE's Smart World file from 2000 to 2004; (3)
all intra office emails; (4) all emails between
NVE and its brokers, distributors and customers;
(4) all correspondence between NVE and its bro-
kers, distributors and customers; (5) all destroyed
sales data relevant to determine Mr. Palmeroni's
commissions in 2000, 2001, 2002 and 2005; (6)
missing personnel files; (7) all customer records;
and (8) commission and brokerage [*18] files re-
lating to NVE brokers Wayne Dail, Harold Miller
and Kris Sujack.

i. Preclusion of Evidence

The court must consider that dismissal and suppres-
sion of evidence are two of the most drastic sanctions
and should only be imposed in the most extraordinary
circumstances. Scott, 196 F.R.D. at 248. In that regard,
the Court should only exercise its power to order such
sanctions where "a party has acted in bad faith, vexa-
tiously, wantonly, or for oppressive reasons..." Chambers
v. NASCO, 501 U.S. 32, 45-46, 111 S. Ct. 2123, 115 L.

Ed. 2d 27 (1991). Here, the Court declines to order such
a drastic sanction. Mr. Palmeroni has failed to demon-
strate that NVE acted in bad faith and the Court has al-
ready found that NVE's culpability rises to the level of
gross negligence. As such, Mr. Palmeroni's request for
preclusion of evidence is denied.

ii. Adverse Inference

An adverse inference, or the spoliation inference, is
regarded as a "far lesser sanction,”" and is intended to
level the playing field between the parties. Mosaid, 348
F. Supp. 2d at 335, 338. The spoliation inference informs
the trier of fact that it may "receive the fact of the docu-
ment's nonproduction or destruction as evidence that the
party that has prevented production [*19] did so out of
the well-founded fear that the contents would harm him."
Brewer v. Quaker State Oil Ref- Corp., 72 F.3d 326, 334
(3d Cir. 1995) (internal citation omitted). Such a sanc-
tion should be imposed upon a finding that: (1) the evi-
dence in question was within the party's control; (2) "it
must appear that there has been actual suppression or
withholding of the evidence"; (3) the evidence destroyed
was relevant to the claims or defenses; and (4) it was
reasonably foreseeable that the evidence would be dis-
coverable in litigation. Mosaid, 348 F. Supp. 2d at 336
(internal citations omitted). Here, the Court finds that
NVE's actions warrant a spoliation inference as to the
MACS System, the storage room documents and the
Email Accounts.

There is very little dispute concerning the first fac-
tor. At all relevant times, NVE had custody, possession
and control over the MACS system, the storage room
documents and the Email Accounts. The Court notes that
NVE claims that the unauthorized deletion of the Email
Accounts occurred outside of its control. See Opp. Brief
at 20, n.1. NVE, however, has not set forth any credible
evidence that the Email Accounts were out of NVE's
control and admits that [*20] its Systems Administrator,
an NVE employee, had full responsibility for the Email
Accounts. Declaration of Philip Yang at § 14.

As to the second factor, district courts within the
Third Circuit are split regarding the requisite culpability
of a purported spoliator under the "actual suppression”
requirement to trigger an adverse inference. > Some dis-
trict courts "have found that an adverse inference arises
when spoliation 'was intentional, and indicates fraud and
a desire to suppress the truth, and . . . not . . . where the
destruction was a matter of routine with no fraudulent
intent."" Arteria Property Pty Ltd. v. Universal Funding
V.T.O., No. 05-4896, 2008 U.S. Dist. LEXIS 77199, at *
12 (D.N.J. Oct. 1, 2008) (citation omitted). Other courts
have found that intentional conduct must be found before
giving an adverse inference instruction. Veloso v. West-
ern Bedding Supply Co., 281 F. Supp. 2d 743, 746-49
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(D.N.J. 2003); Costello v. City of Brigantine, No. 99-
4072, 2001 U.S. Dist. LEXIS 8687, 2001 WL 732402, at
*26 (D.N.J. Jun. 28, 2001). Still, some courts have held
that the adverse inference is justified where evidence has
been negligently destroyed. Mosaid, 348 F. Supp. 2d at
338; Scott, 196 F.R.D. at 248-49 [*21] (finding that spo-
liation sanctions might be appropriate where there was
nothing to indicate documents were intentionally de-
stroyed).

3 There is also an intra-circuit split as to the
necessary culpability of a spoliator to trigger the
adverse inference. Compare Vodusek v. Bayliner
Marine Corp., 71 F.3d 148, 156 (4th Cir. 1995)
("[w]e reject the argument that bad faith is an es-
sential element of the spoliation rule") with Hen-
ning v. Union Pacific R. Corp., 530 F.3d 1206,
1220 (10th Cir. 2008) (requiring evidence of bad
faith or intentional destruction to warrant an ad-
verse inference instruction).

The Court need not determine whether the destruc-
tion of documents was intentional or negligent, as an
adverse inference is warranted in this case under either
standard. NVE was aware that litigation was imminent as
early as January 2006, yet did nothing to back-up the
MACS system or the Email Accounts. No litigation hold
was ever issued. NVE did not have a document retention
policy in place. Moreover, Mr. Jensen testified that he
intentionally ordered NVE's receptionist to shred the
Storage Room Documents to "clean up the offices."
Transcript at 121:16 to 24; 137:2 to 7. No attorneys re-
viewed the [*22] documents prior to the destruction nor
did Mr. Jensen supervise the receptionist to confirm what
she was shredding. /d. at 122:4 to 123:7. In fact, no at-
torney has ever searched or reviewed any of the NVE
documents. Id. at 146:14 to 148:12. Because of this,
there is no inventory of what documents NVE destroyed.
Therefore, the second prong is satisfied.

As to the third and fourth prongs, although there is
no inventory of the destroyed documents on either the
MACS system, in the storage room or in the Email Ac-
counts, the Court cannot imagine that NVE did not delete
any relevant information as the result of these purges.
First, although there is a dispute about what was con-
tained on the MACS system, at minimum, the parties
agree that it contained evidence of customer orders and
subsequent invoices which are relevant to the claims and
counterclaims in this action. Moreover, the Court cannot
accept Mr. Jensen's sworn testimony about what was
contained in the MACS system as he stated that he never
actually used the system. Transcript at 133:14 to 134:15.
There is no dispute that the Email Accounts contained
relevant information. Finally, the storage room con-
tained, at minimum, accounts payable, [*23] accounts

receivable, time cards, purchase orders, commission
statements, catalogs, correspondence files, marketing and
promotional literature and other materials. In light of the
allegations in the complaint and the counterclaims, the
Court finds that, at minimum, the accounts payable, ac-
counts receivable, purchase orders and commission
statements are relevant to this litigation. Therefore, the
Court finds that factor three is satisfied, as Mr. Palmeroni
has made a prima facie showing of relevance. Similarly,
the Court finds that factor four is established, as it would
be reasonably foreseeable that the relevant documents
would later be sought in discovery because suit had al-
ready been filed at the time of destruction.

Because all four prongs have been met, this Court
finds that an adverse inference is appropriate in this case
with respect to all materials deleted or destroyed follow-
ing the commencement of this lawsuit. The Court is
mindful that it must exercise its powers to impose this
sanction with restraint and discretion. Republic of the
Philippines v. Westinghouse Elec. Corp., 43 F.3d 65, 74
(3d Cir. 1994). Based on the evidence presented by Mr.
Palemeroni, as well as Mr. Jensen's [*24] testimony, the
Court finds that an "adequate factual predicate" exists for
the imposition of sanctions. /d.

iii. Attorney's Fees and Costs

Mr. Palmeroni also seeks an award of attorney's fees
and costs associated with identifying the destroyed evi-
dence and the filing of this motion. In spoliation cases,
monetary sanctions are used to compensate a party for
"the time and effort it was forced to expend in an effort
to obtain discovery" to which it was otherwise entitled.
Mosaid, 348 F. Supp. 2d at 339.

While the Court agrees that monetary sanctions are
appropriate in this case, Mr. Palmeroni has failed to pro-
vide the Court with evidence of the expenses incurred.
Therefore, Mr. Palmeroni shall submit an affidavit set-
ting forth such expenses within fourteen (14) days of the
date herein. NVE's response shall be due fourteen (14)
days thereafter.

III. CONCLUSION

For the reasons set forth above, Mr. Palmeroni's re-
quests for evidence exclusion is DENIED. Mr. Pale-
meroni's request for a spoliation inference is
GRANTED. An adverse inference should be provided to
the jury at an appropriate time. NVE shall also pay
monetary sanctions, the amount of which will be deter-
mined pursuant to the instructions [*25] set forth herein.
The Court will issue an appropriate Order.

/s/ Esther Salas
HONORABLE ESTHER SALAS,
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United States District Judge



